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Identity And Interest of Amici Curiae and Statement of Consent

The three amici curiae joining in this brief, the National Employment Lawyers

Association, Florida Chapter (Florida NELA), the American Federation of State,

County, and Municipal Employees (AFSCME), and the Florida Education

Association (FEA) have set forth their interest and identities at length in the

accompanying motion for leave to file this brief.  Instead of repeating that, the three

amici offer this short summary.

The roughly 200 employment lawyers in Florida NELA and their thousands of

public employee clients, the roughly 115,000 public employees represented by

AFSCME, and the roughly 200,000 teachers, professors, and other public employees

represented by FEA share an interest in having this court certify conflict with the

precedent that mandated the result challenged in the cross-appeal in this case.

The court below followed, as it must, a decision of the Second District Court

of Appeal substantially gutting the remedies available in Florida law to public

employees who suffer employment discrimination and retaliation.  Because affirming

the court below would threaten the ability and availability of lawyers to bring claims

to remedy employment discrimination, would chill meritorious claims, and would

further a radical departure from previously settled law, reversing the decision below

and certifying conflict with the Second District so that the Supreme Court may
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resolve this issue is a matter of substantial concern to all three amici, their members,

and their clients. 

Both parties have consented to the amicus curiae brief in this case. 
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SUMMARY OF ARGUMENT

The court below correctly found that the Florida Civil Rights Act, in

incorporating the sovereign immunity damages cap, did not also incorporate the

sovereign immunity attorney’s fee cap.  

However, by far the more substantial issue is the cross-appeal challenging the

unavoidable reliance of the court below upon an infirm precedent from a sister court

that interprets a narrow cap on damages as a comprehensive cap on all monetary

recovery.   Gallagher v. Manatee County, 927 So. 2d 914 (Fla. 2d DCA 2006). The

Gallagher precedent reads Florida’s principal civil rights act as capping the recovery

of public employees in discrimination suits for lost wages and fees and costs as well

as for compensatory damages.  This flies in the face of what had been the common

understanding, from 1992 to 2005, about the current Act and, from 1977 to 1992,

about the predecessor Act. 

The Gallagher court acknowledged that legislative history supported the

conclusion that the statute capped only non-economic damages.  But because the

sentence imposing the cap used the words “total amount of recovery,” the Gallagher

court claimed that the “plain meaning” doctrine forbade any consideration of

legislative history or any other matter outside the operative sentence.  Ironically, the

court in Gallagher needed to negotiate a convoluted obstacle course of dictionaries,
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statutes, and case law to support the “plain meaning” it claimed.  More ironically, the

court twice had to resort to postulating a fictitious legislative history to justify its

conclusion that the law forbade looking at the real legislative history.  

The Gallagher court erred in applying the “plain meaning” doctrine under

Florida law.  The Supreme Court has explained, in a case under this very statute and

another case under a related statute, that “plain meaning” does not entail looking with

tunnel vision at a single sentence or sentence fragment in a statute.  Instead, a court

must seek to harmonize the language at issue with all the other provisions of the

statute at issue as well as the provisions of related statutes that must be read in pari

materia with that statute.  

At least three other provisions of the contested statute militate against reading

the law as capping economic damages.  Five related statutes likewise militate against

that reading.  

The doubts about “plain meaning” that are thus created by following the

guidance of the Supreme Court create at least enough ambiguity to warrant

examination of legislative history.  That legislative history eliminates all reasonable

doubt that the legislature capped anything but non-economic damages.  
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ARGUMENT

Standard of Review

All questions presented for review in this brief are issues of statutory

interpretation.  They are pure-law issues, reviewed in this court under the de novo

standard.  See, e.g., Maggio v. Florida. Department of Labor  & Employment

Security, 899 So. 2d 1074, 1076 (Fla. 2005).

I.  The Court Correctly Declined To Apply A Fee Cap

The court below made no mistake in holding that the Florida Civil Rights Act,

in incorporating the damages cap of § 768.28(5), Florida Statutes, did not also

incorporate the fee cap of § 768.28(8).  In deciding that the incorporation of the

damage cap of § 768.28 excludes incorporation of the administrative exhaustion

requirements of that statute, the Supreme Court has provided an indistinguishable and

controlling precedent establishing that the incorporation of the damage cap likewise

excludes incorporation of the fee cap. Maggio v. Florida. Department of Labor  &

Employment Security, 899 So. 2d 1074, 1080 (Fla. 2005).

II.  Courts Are Not Required To Wear Blinders In Discerning 
The “Plain Meaning” Of Statutes

A.  The Gallagher Court Misapplied The “Plain Meaning” Rule

The essential holding of Gallagher v. Manatee County, 927 So. 2d 914 (Fla. 2d
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DCA 2006), is that the cap stated in § 760.11(5) encompasses every dollar of possible

monetary recovery an employee may win under the Florida Civil Rights Act (FCRA)

in public employee cases -- lost wages, compensatory damages, attorney’s fees,

litigation costs, and anything else.  The court reached this conclusion by applying a

misshapen and erroneous version of the “plain meaning” rule under which a court

may consider neither legislative history nor rules of statutory construction where one

part of a statute is phrased in words that seem to have only one plausible meaning.

The Gallagher court acknowledged that the legislative history of FCRA called

for the statutory cap to apply only to compensatory damages.  Id., 916 and n.2.  Under

the language of § 760.11(5), the term “compensatory damages” includes “mental

anguish, loss of dignity, and any other intangible damages.”  Compensatory damages

are thus distinguished from other recoveries addressed in that same statutory sub-

section such as back pay, punitive damages, and costs, including attorney’s fees.  

Before Gallagher, from 1992 to 2005, there was no controversy that the “total

amount of recovery” language in FCRA was intended to apply only to compensatory

damages, not payments such as back pay and attorney’s fees which had likewise been

unlimited for the whole 15-year life (1977-1992) of the old statute.   That was a

common understanding throughout the legal community, including the courts.  Klonis

v. State of Florida, Dept. of Revenue, 766 So. 2d 1186 (Fla. 1st DCA 2000) (“[t]he
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cross-referenced provision, section 768.28(5), Florida Statutes (1997), immunizes

‘the state and its agencies and subdivisions’ from punitive damages and places limits

on compensatory damages”) (emphasis added);  Jones v. Brummer, 766 So. 2d

1106, 1108 (Fla. 3d DCA 2000) (“Section 768.28(5), in turn, ... continues by

additionally placing monetary limits on compensatory damages recovered in tort

actions against the state, its agencies and subdivisions”) (emphasis added).

The statutory provision at issue, § 760.11(5), provides victims of unlawful

discrimination with injunctive and other affirmative relief, including back pay and

fees and costs. In this regard, the Florida Civil Rights Act of 1992 is unchanged from

its predecessor, the Florida Human Relations Act of 1977.  The Human Relations Act

imposed no limits on back pay or attorney’s fees and costs, even against

governmental defendants. Section 760.10(13), Florida Statutes (1991).  The 1992

amendments were designed to expand the remedies by adding jury trials and

compensatory damages against all defendants and limited punitive damages against

private defendants.  The compensatory damages added against public defendants were

capped at the limits of § 768.28, Florida Statutes.  In so providing, the legislature

added the language at issue in this case:

The total amount of recovery against the state and its agencies and
subdivisions shall not exceed the limitation as set forth in s. 768.28(5).
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§ 760.11(5), Florida Statutes. 

If, in adopting this language, the legislature intended to abolish a 15-year-old

regimen under which public-employee civil rights claimants could win unlimited

back pay and attorney’s fees, there would be considerable record of documentation,

especially if that regimen were to be shrunk to one with a total recovery capped at the

§ 768.28 limits.   There is instead a legislative history of an intent to leave all the old

remedies intact and to add jury trials and non-economic damages.  This being so, an

assertion that the law is actually the contrary of the common understanding since

1977 justifies an examination of the record.  But that examination is something the

Gallagher court refused to undertake.

The central theme of Gallagher is the court’s repeated insistence throughout the

opinion that it’s hands are tied by the “plain meaning” rule under which a court looks

to legislative intent and rules of construction in statutory interpretation only where

the meaning of a statute is unclear or ambiguous.  The Gallagher court found the

statutory provision at issue perfectly clear and thus not eligible for interpretation in

light of legislative history, public policy, or rules of construction.  The statute says

the “total amount of recovery” shall not exceed the cap.  “Total amount of recovery”

means “total amount of recovery” and that is that, says the court.

This is strange in at least two ways.  



-7-

First is the convoluted steeplechase through three dictionaries and numerous

cases and statutes the court had to run to support its conclusion that the meaning was

perfectly clear and without ambiguity.  Gallagher 927 So. 2d at 917-918.  The court

goes through an enormous amount of work to show that it takes no work to interpret

the statute. The opinion is completely without any sense of irony in that regard.  

Second, the court mentions in passing, but never discusses, the crucial doctrine

that courts are not bound by plain meaning where literal readings of statutes would

lead to an unreasonable result or a result clearly contrary to legislative intent.  Id., at

919, citing, State v. Burris, 875 So. 2d 408, 410 (Fla. 2004). The central error in

Gallagher is to fail to apply this doctrine or even to pause to consider whether to

apply it, though there were many signals that this was a case calling for use of that

doctrine. It was only by wearing blinders that the court reached the conclusion it did.

 The Gallagher opinion is self-contradictory.  On the one hand the court cites

Burris for the proposition that a court may depart from the “plain-meaning” rule

where such a practice leads to “an unreasonable result or a result clearly contrary to

legislative intent.”  On the other hand, the court says it may not look at legislative

history because of the “plain-meaning” rule.  

The court ends by speculating about legislative intent and getting it wrong:

The statute at issue here unequivocally reflects that in weighing the
relevant policy issues the legislature gave priority to the policy of
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placing strict limitations on the waiver of sovereign immunity.   We are
bound by the legislature's decision on this issue of policy.

Gallagher, 927 So. 2d at 919.  

Actually, as shown below, the legislature did exactly the opposite.  There is

nothing in the history to support the court’s claim.  But the Gallagher court smuggles

an incorrect postulate of legislative intent into an opinion that holds it improper to

consider legislative intent because of the “plain-meaning” rule.

The Gallagher court likewise eschews use of principles of statutory

construction because of the “plain-meaning”rule, but still indulges in a bit of that very

thing that turns out, again, to be erroneous for lack of legislative history information.

The statutory formulation itself recognizes that the construction of the
statute must be “according to the fair import of its terms” and must take
into account not only the general purpose of protecting against invidious
discrimination but also the “special purposes” of the provision at issue.
Here, of course, the special purpose of the provision at issue is to limit
governmental liability.

Gallagher, 927 So. 2d at 919, n.3.  Actually, the special purpose of the provision

referenced is exactly the opposite – it is to increase governmental damage liability

from zero to the amount of the cap in § 768.28, Florida Statutes, not to limit that

liability.  It is only through the court’s self-imposed ban on looking at the real

legislative history that the court is able to postulate a false one.

The “plain meaning” rule does not call for putting on blinders to focus on a few
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words in a statute with no regard for surrounding context.  Moreover, the exclusion

of legislative history in the cases where the plain meaning rule does apply is certainly

no mandate to conjure up a fictitious legislative intent and history to fill the vacuum

left by exclusion of the real legislative history.  Yet twice, in the passages quoted

above, the Gallagher court purported to follow a legislative intent that is contrary to

the real one which that court excluded under the rubric of “plain meaning.”

These erroneous results flow from the court’s erroneous premise that a

linguistically clear sentence must be considered in complete isolation -- without

regard  to its history or even without regard to its conformity with the rest of the same

statute or other statutes to be construed in pari materia with it.

B.  Correct Application OF The “Plain Meaning” Rule In Florida

The Gallagher court itself acknowledged that a court is not shackled by the

literal language of a statute where that language leads to an unreasonable result or a

result clearly contrary to legislative intent.  But even before reaching that point, the

Florida Supreme Court instructs courts to look at the entire statute, not just the

sentence or sentence fragment at issue, in situations where literal language is

incongruous or implausible.  The court even suggests making an interpretation that

harmonizes the language at issue with related statutes, not just smoothing out internal

inconsistencies within the statute.  
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We have also stated that related statutory provisions should be read
together to determine legislative intent, so that if from a view of the
whole law, or from other laws in pari materia the evident intent is
different from the literal import of the terms employed to express it in
a particular part of the law, that intent should prevail, for that, in fact is
the will of the Legislature.

The Golf Channel v. Jenkins, 752 So. 2d 561, 564 (Fla. 2000).

Nor is Gallagher the first time a court has made the identical mistake in reading

FCRA.  A sister court focused tunnel vision on a few isolated words of FCRA and

held that the “plain meaning” rule tied its hands, compelling a harsh result that could

be corrected only by statutory amendment.  The Supreme Court corrected that error,

explaining why rules of construction do not permit segregating a sentence in a statute

from its context under the guise of “plain meaning.”

The resolution of this issue is properly reached by adherence to the rule
of statutory construction that related statutory provisions must be read
together to achieve a consistent whole,  and that where possible, courts
must give full effect to all statutory provisions and construe related
statutory provisions in harmony with one another.

Woodham v. Blue Cross/Blue Shield of Florida, 829 So. 2d 891, 898 (Fla. 2002).

Following that mandate for purposes of the damage cap in § 760.11(5), one

may look at the very next sub-section of the Florida Civil Rights Act, § 760.11(6).

This sub-section awards unlimited money for lost wages and fees and costs to a

public employee (or a private employee) who chooses an administrative hearing over

a circuit court trial.  One might ask why the Legislature would cap total recovery for
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a circuit court case at $100,000 while allowing an unlimited recovery to the same

plaintiff suing the same defendant on the same issues under the same statute in an

administrative hearing.  

So one looks for something to explain the difference.  What springs

immediately into view is that a circuit court trial under § 760.11(5) allows for a jury

trial and compensatory damages in addition to the lost wages and litigation fees and

costs that may be recovered in the administrative hearing under § 760.11(6).  It is

clear enough why there are no compensatory damages in the administrative hearing.

 Recovery of compensatory damages brings with it a right to a jury -- something that

can be accomplished only in a court.  Laborers' International, Local 478 v. Burroughs,

541 So. 2d 1160, 1162 (Fla. 1989) (right to non-quantifiable damages can be enforced

only in court where jury trial is available, though administrative agencies may award

back pay and attorney fees in discrimination case).  But the comparison is still

counter-intuitive. If circuit court affords more forms of recovery than an

administrative hearing how is court recovery capped at $100,000 while administrative

recovery is unlimited?  Court recovery should be greater.  And it is.

The answer is consistent with the legislative history.  The caps must apply only

to the compensatory damages.  The lost wages and the litigation fees and costs must

be uncapped in circuit court just the same as they were under the old statute and just
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the same as they still are in the administrative hearing.  That is the first result we get

from following the “plain meaning” rule the Supreme Court tells us to use rather than

the one the Gallagher court improvised.  

Second, one might look within § 760.11(5) itself at the language providing for

attorney’s fees:

It is the intent of the Legislature that this provision for attorney’s fees be
interpreted in a manner consistent with federal case law involving a Title
VII action.

§760.11(5), Florida Statutes.

This can not be harmonized with a $100,000 cap on total recovery.  The policy

behind federal attorney’s fee law is the doctrine of the “private attorney general”

which embodies a policy of encouraging lawyers to take discrimination cases.  This

is to vindicate a policy of the highest priority by recruiting private lawyers to do the

work that the attorney general lacks the staff and budget  to cover.

Virtually all modern civil rights statutes rely heavily on private attorneys

general.  As the court explained in Newman v. Piggie Park Enterprises, 390 U.S. 400

(1968) (one of the earliest cases construing the Civil Rights Act of 1964, which

includes Title VII as well as prohibitions on various kinds of discrimination in public

accommodations and federally funded programs), Congress recognized that it could

not achieve compliance solely through lawsuits initiated by the attorney general: 
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A [public accommodations] suit is thus private in form only. When a
plaintiff brings an action . . . he cannot recover damages. If he obtains
an injunction, he does so not for himself alone but also as a ‘private
attorney general,’ vindicating a policy that Congress considered of the
highest priority.

Id. at 401–02. Thus, Piggie Park recognized the recruitment function of the Act:

Congress harnessed private plaintiffs to pursue a broader purpose of obtaining equal

treatment for the public at large.  These private attorneys could reach into the  nooks

and crannies of illegal discrimination around the nation that the government could not

police.

Later, the court explained that this public function exists even when a civil

rights plaintiff asks for compensatory damages rather than injunctive relief. “Unlike

most private tort litigants,” the civil rights plaintiff “seeks to vindicate important civil

and constitutional rights that cannot be valued solely in monetary terms . . . .

Regardless of the form of relief he actually obtains, a successful civil rights plaintiff

often secures important social benefits.” City of Riverside v. Rivera, 477 U.S. 561,

574 (1986).  Thus, when “his day in court is denied him,” the congressional policy

which a civil rights plaintiff “seeks to assert and vindicate goes unvindicated; and the

entire Nation, not just the individual citizen, suffers.” Id. at 575 (internal quotation

marks omitted). 

Congress considered Title VII enforcement a policy of the “highest priority.”
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Piggie Park, supra.  Florida courts have expressly adopted the concept of “private

attorney general” in civil rights cases.  Wesley Group Home Ministries, Inc. v. City

of Hallandale, 670 So.2d 1046, 1048 (Fla. 4th DCA 1996) ("Generally, the purpose

of attorney's fee provisions in civil rights statutes is to encourage an individual

injured by discrimination to act as a ‘private attorney general’ and seek judicial relief

on his own.").

Third one must consider the statutory and jurisprudential mandate of liberal

construction of the Act.  The Florida Civil Rights Act reflects an “overwhelming

public policy” to encourage plaintiffs to bring suits to eradicate discrimination.   Byrd

v. Richardson-Greenshields Sec., Inc., 552 So. 2d 1099, 1103 (Fla. 1989).  More

recently, the Florida Supreme Court returned to that theme with even more specific

reference to the legislative mandate articulated in § 760.01(3), Florida Statutes, that

the act as a whole be “liberally construed” to further its general purposes as well as

the special purposes of each section.  Requiring a plaintiff’s attorney to suffer

financial losses on discrimination cases is not among the general or special purposes

of the Act.  That chills enforcement of the discrimination statutes by private plaintiffs

and puts the burden of enforcement back on the taxpayers.

Like Title VII, chapter 760 is remedial and requires a liberal
construction to preserve and promote access to the remedy intended by
the Legislature.
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Joshua v. City of Gainesville, 768 So. 2d 432, 435 (Fla. 2000).  Access to the remedy

is impaired rather than promoted where attorneys must donate all but a fraction of

their services to represent public employees in discrimination cases.  

Thus interpreting the statutory cap as a limitation on all financial recovery

rather than just a limitation on compensatory damages can not be reconciled with

uncapped recovery in an administrative hearing,  nor with the mandate to read the

attorney’s fee provision in harmony with federal case law, nor with the requirement

to interpret the statute liberally to provide access to the remedy.  

Thus even though the “total amount of recovery” language in § 760.11(5) is not

internally ambiguous within that sentence, we must follow the mandate of the

Supreme Court to consider whether there is ambiguity when the disputed passage is

read together with other parts of the same statute and other statutes.  The Golf

Channel v. Jenkins, 752 So. 2d at 564; Woodham, 829 So. 2d at 898.  Such

ambiguities warrant repairing to legislative history to discern the legislative intent.

The foregoing analysis demonstrates ambiguities within the statute.  The

following analysis looks at statutes that must be read in pari materia with § 760.11(5)

as an additional basis for opening the door to consulting legislative history.

C.  The Legal Landscape Upon Passage of The Florida Civil Rights Act

The Florida Civil Rights Act of 1992 replaced the Florida Human Relations
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Act of 1977.  The Human Relations Act allowed unlimited recovery for economic

damages of all sorts -- lost wages, fees, costs, etc., but no non-economic damages.

FCRA added non-economic damages and subtracted nothing.  FCRA followed federal

legislation, the Civil Rights Act of 1991. The federal act added limited non-economic

damages to the unlimited economic damages that already existed under Title VII of

the Civil Rights Act of 1964.   Pollard v. E.I. du Pont de Nemours & Co., 532 U.S.

843, 847-848 (2001). The Legislature had every reason to expand recovery under

Florida law and no reason to shrink it. This is shown by review of other

discrimination and retaliation statutes applying to public entities and  known to the

Legislature at that time.  There were at least five.

In the same year of passage of FCRA, the Legislature amended the Public

Whistleblower Act of 1986 to provide for unlimited recovery of “lost wages, benefits,

or other lost remuneration” and attorney’s fees and costs. Section 112.3187(9),

Florida Statutes.  This statute has always been free of both the pre-suit regimen and

the monetary caps of § 768.28.  Florida Department of Education v. Garrison, 954 So.

2d 84, 86 (Fla. 1st DCA 2007) ("there was no legislative intent that any of the

provisions of section 768.28 apply to a cause of action under the Act") (emphasis in

original).  There is no reason the Legislature in 1992 would add uncapped economic

recovery to suits for retaliation against public employees under the Whistleblower Act
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while taking away that same unlimited economic recovery for retaliation and

discrimination against public employees under FCRA.  This is more evidence that the

cap applies only to non-economic damages.

Florida has prohibited sex discrimination in pay since 1969 under § 448.07,

Florida Statutes.  The possible defendants include “the state or any of its political

subdivisions or instrumentalities.” Section 448.07(1)(a).  Recovery includes up to a

year’s lost wages and unlimited fees and costs.

Since 1984, public employees in proceedings before the Public Employees

Relations Commission (PERC) have been able to recover unlimited amounts for back

pay, fees and costs. Section 447.208(3), Florida Statutes.  

Since 1976, Florida has allowed its public employees to sue for age

discrimination under § 112.044 and to recover, without any cap, “such legal or

equitable relief as will effectuate the purposes of this act.” Section 112.044(4).

Students and employees of Florida colleges and schools have had the right to

sue, since 1984, for discrimination under the Florida Educational Equity Act, §

1000.05(7), Florida Statutes (formerly § 228.2001(8), Florida Statutes (2001)), with

no cap on the equitable relief or attorney’s fees and costs provided by statute.

Neither the Gallagher court nor Florida State University have attempted to

explain why the Legislature in 1992 would cap total recovery, including lost wages
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and fees and costs, only for plaintiffs under FCRA in circuit court while, in that same

year, either establishing or continuing unlimited recoveries for plaintiffs in

administrative FCRA cases, whistleblower cases, pay discrimination cases, PERC

cases, age discrimination cases, and educational equity cases.  There is no way to

make sense of it.  Instead, it makes sense to conclude that the Legislature capped only

non-economic losses in § 760.11(5), leaving unlimited economic recovery in FCRA

in just the same fashion as in the other six situations discussed above.  

III.  Legislative History Limits The Damage Cap To Non-Economic Recovery

Following the correct application of the “plain meaning” rule as explained by

the Supreme Court in The Golf Channel, 752 So. 2d at 564, and Woodham, 829 So.

2d at 898, we have seen that an examination of the rest of FCRA and an examination

of other statutes that need to be read in pari materia with it shows that the “plain

meaning” derived by the Gallagher court by looking at a single sentence with blinders

is not the plain meaning at all.  It is not even among the possible reasonable readings

of the statute.  At the very least, the examination we have undertaken here creates an

ambiguity in the meaning of “total amount of recovery” for purposes of assessing

exactly what recovery is capped.

The Gallagher court, in the course of explaining why it felt compelled to turn

a blind eye to legislative history, acknowledged that the legislative record of FCRA
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spoke not of limits on total recovery but provided instead that, "any recovery for

compensatory damages shall be limited by the provisions of sovereign immunity."

Gallagher, 927 So. 2d at 916 & n.2.  

The quoted language appears in a legislative staff analysis completed shortly

after passage of FCRA.  The pertinent sentence in full is:

Section 8 also provides that the state, it agencies, and subdivisions are
not liable for punitive damages and that any recovery for compensatory
damages shall be limited by the provisions of sovereign immunity.

Fla. H.R. Committee on Judiciary, CS for SB 1368 and 72 (1992) Staff Analysis

(final April 13, 1992, p.5) (Appendix A hereto).

Nor is this just a retrospective staff analysis.  The identical language appears

in a staff analysis circulated shortly before passage of FCRA.  Fla. H.R. Committee

on Judiciary, CS for SB 1325 and 1121 (as revised by Committee on Appropriations)

(1992) Staff Analysis (February 28, 1992, p.3) (Appendix B hereto).

In the Senate as well as the House, legislators knew that the remedies for

discrimination suits by public employees would grow larger rather than shrink under

FCRA.

The bill appears to apply to all governmental entities, thereby increasing
their exposure to potential liability. 

Senate Staff Analysis & Economic Impact Statement, CS/Sb 1368 & 72 (February 18,

1992, p. 5) (Appendix C hereto).
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Once the correct analysis removes the barriers to looking at legislative history,

that history demonstrates a legislative intent to cap nothing other than compensatory

damages -- not lost wages nor fees and costs -- in FCRA suits by public employees.

That legislative intent, in combination with the other provisions of the statute, the

language of related statutes, proper rules of statutory construction, an understanding

of Florida public policy, and common sense, all demonstrate that John Esposito

should be allowed to collect the full amount of his judgment.

CONCLUSION

This Court should affirm the decision below declining to incorporate the fee

cap of § 768.28(8) into the florida civil rights Act.  Further, and most importantly,

this court should reverse the trial court in the cross-appeal and certify conflict with

Gallagher.
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